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In the Matters of: 
 
SUB H ASH INI SO F T W A R E SO L U T I O NS, 
   Employer, 
 
 on behalf of 
 
V IJA Y A K U M A R    B A L C A No.: 2007-PE R-00039 
  PA T H IPA K A ,     ETA Case No.:  C-05294-45175 
 
N A G A SA I SRINI V AS    B A L C A No.: 2007-PE R-00041 
  K A DI Y A L A ,     ETA Case No.:  C-05327-56886 
 
V IJA Y SH A N K E R    B A L C A No.: 2007-PE R-00042 
  O RU G A N T Y ,     ETA Case No.:  C-05294-45307 
 
V ISH W A N A T H R A O    B A L C A No.: 2007-PE R-00052 
  M A H O R K E R,     ETA Case No.: C-05293-44783 
 
 and 
 
SA T Y A K ISH O R E I L L A   B A L C A No.: 2007-PE R-00053 
  V E E R A V E N K A T A ,    ETA Case No.:  C-05294-45122 
  
   Aliens. 
 
Certifying Officer: Dominic Pavese 
   Chicago Processing Center 
 
Appearances:  Rahul V. Reddy, Esquire 
   Houston, Texas 
   For the Employer 
 
   Gary M. Buff, Associate Solicitor 
   Harry L. Sheinfeld, Counsel for Litigation 

Stephen R. Jones, Attorney in Case Nos. 2007-PER-39 and 41 



-2- 

   Frank P. Buckley, Attorney in Case No. 2007-PER-42 and 52 
   Office of the Solicitor 
   Division of Employment and Training Legal Services 
   Washington, DC 
   For the Certifying Officer 
 
Before:  Chapman, Wood and V ittone 
   Administrative Law Judges 
 
 

D E C ISI O N A ND O RD E R  
  

PE R C UR I A M .  These matters arise under Section 212(a)(5)(A) of the Immigration and 

Nationality Act, 8 U.S.C. ¤1182(a)(5)(A), and the "PERM" regulations found at Title 20, 

Part 656 of the Code of Federal Regulations.1  Because the same or substantially similar 

evidence is relevant and material to these three appeals, we have consolidated these 

matters for decision.  See 29 C.F.R. ¤ 18.11. 

 

B A C K G R O U ND 

 

 The Employer submitted these applications for permanent alien labor certification 

for the position of Computer and Information Services Manager.  (AF1 39; AF2 44; AF3 

38, AF4 39; AF5 43).2   The Certifying Officer (CO) denied all five applications on the 

ground that the Employer did not respond to Section H-10A of the Form 9089 -- number 

of months of related experience.  The Kadiyala, Veeravenkata, Pathipaka and Orunganty 

applications were also denied on the ground that the Employer did not respond to Section 

H-8 -- alternate combination of education and experience.  

 

 By letters dated December 28, 2005, January 4, 2006, December 23, 2005, and 

November 30, 2005, the Employer's representative requested review by BALCA.  (AF1 

                                                
1 The PERM regulations appear in the 2006 edition of the Code of Federal Regulations published by the 
Government Printing Office on behalf of the Office of the Federal Register, National Archives and Record 
Administration, 20 C.F.R. Part 656 (Revised as of Apr. 1, 2006). 
  
2 AF1 refers the Appeal File in the Kadiyala application.  AF2 refers to the Appeal File in the Mahorker 
application. AF3 refers to the Appeal File in the Veeravenkata application.  AF4 refers to the Pathipaka 
application.  AF5 refers to the Orunganty application. 
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5; AF2 5; AF3 4).   The Employer argued  that  the omissions on  the  forms were  “slight 

error[s]” which did  not warrant a denial, which would  have  been easily corrected by a 

“simple Request for Evidence.”  On April 3, 2007 (AF1 1-2), April 4, 2007 (AF 4 1-2), 

April 6, 2007 (AF 4 1-2), and April 27, 2007 (AF2 1-2; AF3 1-2), the CO issued letters 

formally denying reconsideration and forwarding the matters to this Board.  In these 

letters, the CO rejected the Employer's assertion that the error on the submitted form was 

only minor and did not merit a denial.3 

 

DISC USSI O N 

 

In Alpine Store Inc., 2007-PER-40 (June 27, 2007), the Employer did not make a 

selection for Section H-8 on the ETA Form 9089.  This panel held that "the Employer's 

failure to complete the form by entering the required  information about the Employer’s 

alternative education or experience requirements prevented the CO from being able to 

determine whether the job requirements match the education requirements that the 

Employer will accept."  Slip op. at 3.  We noted that Section H-8 is linked to the 

regulation  at  20  C.F.R  §  656.17(h)(4)(i)  and  (ii)  which  states  that  the  “alternative 

experience requirements must be substantially  equivalent  to  the  primary  

requirements.”   We also noted that Section   H-8  is  linked  to  the  regulation  at  20  

C.F.R  §  656.17(i)(1),  which states  that  the  “job  requirements  […]  must  represent  

the  employer’s  actual  minimum requirements.”   Thus, the failure to answer Section H-

8, as in four of the above-captioned matters, constitutes grounds for denial of 

certification. 

 

Section H-10A of ETA Form 9089, an answer to which is only required if the 

employer answers "yes" to the question of whether experience in an alternative 

occupation is acceptable,  seeks information on the number of months of experience in 

the alternative occupation that will be required by the employer.  Section H-10A, thus, 

seeks similar information as Section H-8 and is linked to the same regulatory concerns.  
                                                
3   In several of the applications, the CO also raised other issues.  However, because we are affirming the 
denials based on the Employer’s failure to provide the information sought in Form 9089 Sections H-8 and 
H-10A, we do not reach those issues. 
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Thus, the failure to answer Section H-10A, as in all five of the above-captioned matters, 

also constitutes grounds for denial of certification. 

 

These were not just "slight omissions."  Moreover, although the Employer argues 

that the omissions could have been corrected by a simple request for evidence by the CO, 

as we held in Alpine Store Inc., "the  burden  is  clearly  on  employers  to  ensure  that  

they  are  submitting  complete applications to the CO.  The CO is under no obligation to 

gather the information needed to perfect an application."  Slip op. at 4-5.4 

 

We find that the Employer's applications were incomplete on a material issue, and 

thus properly denied under 20 C.F.R ¤ 656.17(a).  

 

O RD E R 

 

 Based on the foregoing, I T IS O RD E R E D that the Certifying Officer's denials of 
labor certification in the above-captioned matters are A F F IR M E D. 
 
 

Entered at the direction of the panel by: 
            
    

           A  

      Todd R. Smyth 
      Secretary to the Board of  
      Alien Labor Certification Appeals 
                  
 
N O T I C E O F OPPO R T UNI T Y T O PE T I T IO N F O R R E V I E W: This Decision and Order will 
become the final decision of the Secretary unless within twenty days from the date of service a 
party petitions for review by the full Board.  Such review is not favored and ordinarily will not be 
granted except (1) when full Board consideration is necessary to secure or maintain uniformity of 
its decisions, or (2) when the proceeding involves a question of exceptional importance.  Petitions 
must be filed with: 
 
 Chief Docket Clerk  
                                                
4  We also observe, that like Alpine Store Inc., the Employer did not in  its  response  to  the  CO's  notice 
 of  denial  provide  an answer to the skipped questions, but only argued that the CO could have made a 
request for evidence. 
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Office of Administrative Law Judges  
Board of Alien Labor Certification Appeals  
800 K Street, NW Suite 400  
Washington, DC 20001-8002 

 

Copies of the petition must also be served on other parties and should be accompanied by a 
written statement setting forth the date and manner of service.  The petition shall specify the basis 
for requesting full Board review with supporting authority, if any, and shall not exceed five 
double-spaced pages. Responses, if any, shall be filed within ten days of service of the petition, 
and shall not exceed five double-spaced pages.  Upon the granting of a petition the Board may 
order briefs. 
 


