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DECISION AND ORDER

PER CURIAM. This case arises froMi#$%& () #+,-$+#./#-1$0)+$+#12#3%) 05 "#$4#526($

7*$6$ 89:9% ;#'6+!&#5!$)0$ <67)+$ =#+120*25>$ 2002 @#+$ AB=?CD$)0%$ 2!-$ 6" (2@6!2)5% 0)+$ (
certification. Permanent alien labor certification is governed by section 212(a)(5)(A) of

the Immigration and Nationalitict, 8 U.S.C. ©1182(a)(5)(A), and Title 20, Part 656 of



I"H$=)A4$)OSE#AH+B(SF#>/(612)5-$AB=HEIFICDY

STATEMENT OF THE CASE

On April 27, 2001 the %&'()*#+G$H2-165*,-$?+2#5!6($F/>$ ;#6(#+-GS I5@9G$02(#4$65%
application for labor certification to enableet Alien, Enma Arcely Folgar, to fill the
position of Rug Repairer. (AF 124). Twelve years of schooling were required. No
experience was necessafuring supervised recruitmenthe Employer received the

resumes of twentyseven applicant$AF 30)2

?5$ J/5HS KLGS KLLMGS$ I"#$ =7$ 2--/#4$ 65 N)!12@#$ )0$ E25425>-G$ ABN?ECDG$ '+)')-25:
deny certification on the basis of the rejection of U.S. workers for other than lawful, job
related reasons. (AF 22). Specifically, the CO found a lack of good faith recruitment,
noting that, according to the documentation in the file, U.S. Applicant #1 was offered the
position on September 8, 2004 and was advisedhbyEmployer that she would be
contacted about her start date followitig %&'()*#+,-$ +#!/+5$ 0+)&$ 63 Fwéek trp
abroad. According to the CO, henthe Employer returned on October 14, 2004, and
despite the fact that he knew Applicant #1 had left telephone messages requesting
information as to when she could start workitige Employer waited until October 28,
2004to return her calls. At that point, Applicant #1 was not given a start date, but asked
additional questions bthe Employer. She then believed that she was not going to be

provided with a start date and that she was no longer being considered fasitioa po

! This application was filed prior to the effective da@$t#$BO%FPC$+#>/(6!238289 Fed. Reg. 77326

(Dec. 27, 200). Accordingly, the regulatory citations in this decision are to the 2004 edition of the Code
of Federal Regulations published by the Government Printing Office on behalf of the Officdefitral
Register, National Archives and Record Administration, 20 C.F.R. Part 656 (Revised as of Apr. 1, 2004),
unless otherwise noted.

2 While twentyseven U.S. applicants responded, the NOF focused on two of the applicants and the Final
Determination a only one. Accordinglythis decisionaddresses only'#$ %&'()*#+,-$ +#Q#@!2)5%)0% !"#3$
applicantidentified in the Final DeterminatiohBR"(2@65!$STCD9

% The record contains two letters from Applicant #1, the first dated August 23, 2004, in adpliovihe
resume she had already sent and requesting that she be considered for the @dsi86h The second
letter, which is not datedindicates that the Applicant had beadvised that she had been offered the
position bythe Employer and that,after five weeks with no start date being given her, despite three
telephone calls to Employesherealized she was not being hired. (AF 34).
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The CO pointed out thahe Employer, by its own admission, waited almost six
weeks to contact the U.S. applicant to whom he had offered the position, and even then
did not provide a start date, but proceeded to conduct another interviewapipiieant.

The CO found the delay to be excessive and that%&'()*#+,-$ #00)+!-$ 424% 5)!$
demonstrate a good faith recruitment of the applicartie Employer was directed to

provide a lawful jokrelated reason for rejection of this U.S. worker.

The Employer submitted rebuttal on September 20, 2006. (AF 6). Thehgn,
Employer explained that Applicant #1 did conttet Employer and was interviewed but
B25%$5)$36*C$ 3Brbo6&'()*#+$-612-02#435!"6!$ "#+$B#4/@6!2)5G$1+62525>% ) Pt U '#+2#5 @#$)
combination!"#+#)0C$ 3)/(4$ 7#$-/2167(#$0)+$!"#$ 3)+VI$ $ R@ @yBRip$$, this
applicant was advised thdahe Employer would be continuing to talk with other
applicants and that updhe %&'()*#+,-$+#!/+5$0+)&$3"6!$"#$#U'#@1#4$3)/(4$ THS6$!"+##$
week absence, ¢happlicant would be contacted if the position had not been filldrd
Employer explained that, after observation, it was determined that this applicant was not
gualified for the position, but because of her eagerness, she was asked to return for an
obsevation of the work that the position requiredhe Employer concedethat the
6"(2@65!$-161#4$-"#$3)/(4$(2V#H$!)$!+*$I"#$Q) 7$654$-16!#4$B20$2!$4)#-$5)1$3) +VS)/IGS!"#59$"
"6+&$4)5#9CESW)3#1#+GS3"#5$!"2-$6" (2@ 65!$36-$ #(#IEEADIGPer on October
28, 2004, she declined further pursuit of the position because shieatetheEmployer
was asking too many questionsThe Employer denied that this applicant had been
offered the position. Attached to the rebuttal was a letter from an employbe of
Employer, who stated she was present for the interview of Applicant #1 and that the

applicant was never told she would be hired for the position. (AF 10).

The Employer also argued that the applicant did not giaeEmployer reason to
believe from her &ckgroundhat she hathe skill levelneeded to bentrusted to perform
the work. According tehe Employer, technical ability is required as a base for training,

although experience repairing rugs is not a requirement.



A Final Determination was issdeon September 6, 2006. (AF 2). The CO
rejected the %&'()*#+,-$ +#7/116($ 32!"$ +#>6+4% N$ R"(2@65!$ STGS 5)!125>% I"6!$ 1"#$ )5(*$
requirement for the job was a high school education. No previous experience or technical
ability was listed as a requirement on tagplication. It was clear to the CO that
Applicant #1 was qualified, available and willing to take the job opportunity. The CO
0)/54$!"6!$"#$+#Q#@!2)5%$)0%!"2-$6"(2@65!$0)+$ (6@V25>$B!"#S!1#@"52@6($672(2!*$ NS 7#$
and the excessive delay in follavg up after her interview demonstrated a lack of good
faith in recruitment Accordingly,the CO denied labor certification

The Employer submitted a Request for Review and Reconsideration by letter
dated October 29, 2006. (AF.1)n the Request for R@#3G$ !"#$%&'()*#+,-$ '+#-24#5!$
argued thathe relied on an employee of the South Carolina Employment Security
Commission when he rejected this applicant for lack of technical ability, and therefore,
he was misinformed or the application was not properly(/@¥&9%$ $ X"#$ %&'()*#+,-$
president also submitted what he termed additional grounds for appeal in his letter dated
April 24, 2007. Therein, he argued that the applicant showed neither inclination nor
knowledge of any of the skills required. The Employentended that while none of
those skills were listed as requirements, it was clear from the description of the job
opening that certain skills would be required. According to the Employer, it is allowed to
make certain implied assumptions that an applit@memployment in its industry would
possess at least some knowledge of or inclination toward hand work involving carpets

and rugs.

15$2!-$-161#&#5!$)0$')-212)5%$ )55 6"#6(GS "#$ %&'()*#+,-$ '+#-24#5!$ @)5!#54#43$1"6!$
there were additional reasons for theecdpn of Applicant #1, including that she showed
no real interest in the position; she stated she had never used a sewing machine of any
kind; she telephoned the Employer so many times that her conduct bordered on
harassment and abuse of the office amsistand she hurled insults at him and his

business.



DISCUSSION

An employer who seeks to hire an alien for a job opening must demonstrate that it
has first made a good faith effort to fill the position with a U.S. workéiC. LaMarche
Ent, Inc, 1987ZINA-607 (Oct. 27, 1988). Actions which indicate a lack of good faith
recruitment are grounds for denial. 20 C.F.R. @o656.1, 656.2(b). Labor certification is
properly denied where the employer rejects a U.S. worker who meets the stated minimum
requiremets for the job.Exxon Chemical Company, 198 #INA-615 (July 18, 1988)dn
bang. An employer cannot lawfully reject an applicant who meets the minimum
requirements but fails to meet an undisclosed requirerdefitey Sandler, M.D., 1989
INA-316 (Feb. 111991)(@ bang). It is the employer who has the burden of production
and persuasion on the issue of the lawful rejection of U.S. wor&atBay Carpet Mill,
Inc, 1987INA-161 (Dec. 7, 19881 banc).

The Employemprovided a number of justificatiorier not hiring Applicant #1 in
its request for review and appellate brief. Thatempts to raise new reasons for the
rejection of the U.S. applicantll not be consideretbecause¢he Board'sscope ofeview
is limited to the record upon which the dehmt labor certification was madend te
Board does not consider additional evidence submitted in conjunction with a request for
review. Import SH.K. Enterprises, Inc., 1988INA-52 (Feb. 21, 1989)eh banc); 20
C.F.R. 8656.27(c)see also 20 C.F.R. a65@4(b)(4).

Rather, ebuttal following the NOF isnemployer's last chance to make its case.
Carlos Uy 111, 1997-INA-304 (Mar. 3, 1999) é1 banc). Turning to that rebuttal and with
regard to Applicant #1, her resume showed that she had a high schaes, dbg only
requirement for this position. (AF 100)The Employer concedethatthe applicant was
interviewed and claied that she was told to return for observation of the work that the
position required, arguing, however, that the applicant was n6(2g2#4$ 0)+$ B)/+$
1+62525>GC$ 6543 25&Hanthe '&plicant chose not to pursue the opportunity when
contacted on October 28, 2004.



As the CO points outithe %&'()*#+,-$ 4#(6*$ 654% 25!#+12#325>$ '+)@#--$
demonstrated less than a good faith effort to follgywvith this qualified U.S. applicant.
The initial interview was on September 8, 2004, at which time this applicant indicated her
willingness to take the jobThe Employer waited until October 28, 2004 to folla,
despite the fact that he had returriesin his trip abroad on October 15, 2004 and knew
that this applicant had telephoned his office on several occasions in -fgilowin
Leonardo’s, 198 FINA-581 (Nov. 20, 1987)dn banc), the Board found that the employer
haduntimely contacd U.S. appliants wherghe employer left the country for a month
and failed to delegate recruitment responsibilities in the interim. Not only waa this
similar circumstance irthe instantcase, but upon his returthe Employer-$ O+#-24#5!

waited an additional thieen days to followup with a qualified U.S. applicant.

The Employer has failed to prove that there are not sufficient U.S. workers who
are "able, willing, qualified and available" to perform the work. 20 C.F.656.1; H.C
LaMarche Ent, Inc., supra. Accordingly, we find thatdbor certification was properly

denied.
ORDER

The Certifying Officer's denial of labor certification is herdblyFIRMED.

Entered at the direction of the panel by:

A

Todd R. Smyth
Secretary tahe Board of
Alien Labor Certification Appeals

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decision and Order will
become the final decision of the Secretary unless within twenty days from the date of service a
party petitons for review by the full BoardSuch review is not favored and ordinarily will not be
granted except (1) when full Board consideration is necessary to secure or maintain uniformity of
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its decisions, or (2) when the proceeding involves a question eptencal importancePetitions
must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, NW Suite 400

Washington, DC 20008002

Copies of the petition must also be servedotimer parties and should be accompanied by a
written statement setting forth the date and manner of serViloe petition shall specify the basis

for requesting full Board review with supporting authority, if any, and shall not exceed five
doublespaced pges. Responses, if any, shall be filed within ten days of service of the petition,
and shall not exceed five doulpaced pagesUpon the granting of a petition the Board may
order briefs



